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April 27, 2021

The Honorable Chief Justice Steven C. Gonzalez
Washington State Supreme Court

PO Box 40929

Olympia, WA 98504-0929

RE: Proposed Rules for Discipline and Incapacity (RDI)
Dear Chief Justice:

The Washington State Association for Justice urges you to REJECT the proposed Rules for
Discipline and Incapacity (RDI). These new rules were written as an overhaul of the current system of
lawyer discipline and supplant the existing Rules for Enforcement of Lawyer Conduct (ELC). However,
the proposed rules were drafted by and for one side of an adversarial system without any meaningful
opportunity for input from the other side or interested stakeholders, such as representatives from the
bar groups whose members will be subject to these disciplinary rules and are written with the
disproportionate impact of disadvantaging the other side. We oppose this one-sided proposal from a
one-sided proponent.

We concur with the recent letter submitted by the Criminal Law Section of the WSBA about the
manner in which this was proposed and the impact it will have:

We believe that under due process, a committee should be established with
representatives of all groups to redraft a balanced set of rules that does not create an
omnificent office, which is without oversight by the membership that it serves. It is
extremely troubling that the Office of Disciplinary Counsel seeks to have more authority
and less oversight. We do not believe a fair or just set of rules can be drafted unless all
of those involved in the lawyer discipline process have a say. Criminal Law Section
Opposition Letter, March 15, 2020.

The WSAJ whole-heartedly agrees. The present proposal is fraught with one-sided procedural
changes and substantive changes that would severely disadvantage an accused lawyer and remove
necessary safeguards for the administration of justice. Some of these eliminated safeguards include:
empowering ODC to reopen grievances without giving finality to an accused lawyer (RDI 5.11);
eliminating the right to appeal ODC’s decision regarding deferral of investigation pending civil or
criminal litigation (ELC 5.3(d)(2)); eliminating the right to appeal ODC’s decision to withhold
information from a grievant or respondent (ELC 5.1(c)(3)(B)); increasing discretion of ODC in filing
formal charges; eliminating volunteer hearing officers; etc.
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This issue of who is the hearing officer is particularly troubling under the new scheme.
Currently, an accused lawyer may have a hearing officer from a broad panel of mostly volunteer
hearing officers. The new proposal creates an Office of the Regulatory Adjudicator, which will be
comprised of professional adjudicators. This scheme will likely curtail diversity of adjudicators inherent
in a larger pool in favor of a select few adjudicators hired for the Office of Regulatory Adjudicator.
Additionally, the new scheme eliminates the right of an accused to have an assigned hearing officer
removed without cause (ELC 10.2(b)(1)).

These issues and many more that are presented in the proposed RDI are inherently due to the
fact that this is a set of rules proposed by those lawyers who only see the process from their own
perspective. A one-sided proposal from a one-sided proponent will not further the cause of justice in
the disciplinary process in the Washington State Bar.

Finally, such significant proposals for changing the attorney disciplinary system should not be
considered, let alone implemented, without a meaningful opportunity for input from bar membership,
such as bar groups who can offer insight into how any such proposed changes may impact their
constituent sections of the bar. It is WSAJ's understanding that the limited “stakeholder” meetings
regarding these proposed amendments were not open to the public and documents relating to these
meetings are not freely accessible and available to the vast majority of bar membership excluded from
these “stakeholder” meetings. This lack of transparency precludes bar membership, including WSAJ,
from any meaningful opportunity for “public” comment, let alone the sort of collaborative
participation in the process by a diverse array of bar membership necessary to affect not only efficient
but fair changes to the disciplinary system.

Sincerely,

Celia Rivera
WSAJ President
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Honorable Chief Justice Gonzalez,

Attached please find WSAJ's letter asking you to reject the Proposed Rules for Discipline and
Incapacity, and our letter proposal to the Superior Court Judge’s Association’s proposed
amendments to CR 71.

Thank you in advance for you consideration. As always we appreciate the opportunity to be heard,

Respectfully,

Celia M. Rivera
Attorney at Law

RIVERA LAW OFFICES, PLLC
1800 Cooper Point Road SW, #14
Olympia, WA 98502

Main: (360) 705-8200

Direct: (360) 764-7200

Fax: (360) 705-8203
www.riveralawoffices.com
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April 27, 2021

The Honorable Chief Justice Steven C. Gonzalez
Washington State Supreme Court

PO Box 40929

Olympia, WA 98504-0929

RE: CR 71 Proposed Amendments
Dear Chief Justice:

The Washington State Association for Justice (WSAJ) on behalf of its 2,400 members and the
thousands of Washington citizens we represent in civil injury matters respectfully make the following
submission to the Washington Supreme Court regarding the Superior Court Judges’ Association’s
proposed amendments to CR 71 regarding withdrawal of counsel.

WSAIJ supports and applauds efforts to improve the rules and procedures for civil litigation in
this state; enhance courts’ ability to effectively manage cases on their docket; and, most importantly,
improve access to justice for Washingtonians.

To that end, WSAJ supports the proposed amendments to CR 71 creating new requirements
ensuring that courts will receive timely notice of a withdrawal, as well as empowering clients to the
best extent possible to find new counsel.

WSAIJ notes that the GR 9 cover sheet for the proposed amendments state that the purpose of
such notice to courts would be to “allow the court an opportunity to determine how to deal with the
situation, which might include conducting a case conference with the parties, making arrangements to
ensure the party is prepared to proceed without representation, or denying the withdrawal in certain
situations.”

Although the proposed amendments contain no express requirement for a case conference or
other hearing, as a practical matter the proposed amendments likely will lead to an increase in such
proceedings. WSAJ urges that in such hearings, courts must remain cognizant of attorneys’ multiple
duties owed to clients during and after representation if they elect to inquire into the reasons for
withdrawal.

Comment 3 to RPC 1.16 recognizes this exact scenario: “The court may request an explanation
for the withdrawal, while the lawyer may be bound to keep confidential the facts that would constitute
such an explanation.” The reality of practice is that irreconcilable disputes between attorneys and
clients can and do arise, even in the critical 90-day pretrial period. Late dispositive rulings on claims or
evidentiary developments may occur, leading to intractable disagreements between client and counsel
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regarding the case’s direction. Clients may become unresponsive or uncooperative. Any number of
scenarios may unfold that create an actual conflict between attorney and client, materially limit an
attorney’s abilities of zealous advocacy for their client, or otherwise create valid grounds—and in many
cases, a mandatory obligation—to withdraw.

Yet if a court inquires as to the specific reasons for withdrawal, attorneys may find themselves
faced with a Hobson’s choice between denying a judge’s request during a hearing or divulging
confidential, potentially detrimental information about their case and client in open court both to
opposing counsel and the court. Even disclosing such information solely to the court may not cure the
problem, as any potentially unfavorable information about the case or client may prejudice the judge
conducting the soon-to-be-former client’s trial.

On this basis, WSAJ respectfully asks that the following portion of RPC 1.16 cmt. 3 be added to
the proposed amendments, either as part of CR 71 itself or comment to the rule:

“The lawyer’s statement that professional considerations require termination of the
representation ordinarily should be accepted as sufficient.”

Additionally, the GR 9 cover sheet states the purpose of the notice requirement is to allows
courts to determine “how to deal with the situation, which might include . . . denying the withdrawal in
certain situations.”

Although RPC 1.16(c) provides that attorneys must comply with a court’s order to continue
representing a client despite good cause for withdrawal, WSAJ urges that this Court provide guidance
to trial courts through comments to any amended rule that denial of withdrawal should not become
normalized. The 90-day period before trial often is a crucial, work-intensive period in a civil case,
including dispositive motions; critical discovery; alternative dispute resolution; drafting and filing of
pretrial motions in limine, jury instructions, and all core components of preparing a case for trial; and
much more. WSAIJ believes that it does not advance litigants’ access to justice and right to a fair trial to
encourage continued, involuntary representation when a significant breakdown in the attorney-client
relationship has occurred and an attorney’s ability to zealously represent their client may be materially
impaired.

Sincerely,

Celia Rivera
WSAJ President
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